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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 103 of  2015(D) 
 

1.  Sri Debdhar Nath,  
 S/O Late Bhadia Nath, 
 
2. Sri Dhan Nath, 
 S/O Sri Debdhar Nath, 
 
3. Sri Tul Tul Nath, 
 S/O Sri Debdhar Nath, 
 
 All  are the residents of  
 Vill- No. 2 Bamun Phukhuri 
 P.O. Ghatua 
 P.S.- Thelamara, 
 Dist. Sonitpur, Tezpur, Assam.......................Claimants.   
 

-Versus- 
1.  Sri Tinku Kurmar Nath, 
 Son of Sri Padun Nath, 
 R/O No. 2  Bamun Phukhuri, Patia Phukhuri, 
 P.O. Ghatua, 

P.S.- Thelamara,  
 Dist. Sonitpur, Assam.  
  
2. Sri Ranjan Mardi,  
 S/O Nagen Mardi, 
 R/O Vill.-Patia Phukhuri, 
 P.S. Thelamara,  
 Dist. Sonitpur, Assam. 
  
3. Oriental  Insurance Co. Ltd.  
 Tezpur Branch,  
 P.O & P.S. Tezpur.  
 Dist. Sonitpur,  Assam......................opposite parties. 
  
 

ADVOCATES APPEARED 
 
For the claimant   :-Sri Dipumoni Das, Advocate   
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For the O.P.No.1   :-Sri Chiranjeeb, Advocate. 
For the O.P. No.2  :- Sri K. Deka, Advocate. 
For the O.P. No. 3   :- Sri M. Baruah, Advocate. 
Date of Argument   :- 11-10-2017 
Date of Judgment   :- 21-10-2017     
          
          
          
          

J U D G M E N T 
 
 

This is an application U/S- 166 of M.V. Act 1988 filed by the claimants Sri 

Debdhar Nath, Sri Dhan Nath and Sri Tul Tul Nath claiming compensation for the 

death of their wife/mother Balika Devi, who died in a motor vehicle accident.  

1.       The brief fact of the case is that on 25-12-13 the total of seven persons 

including the driver had gone to Baptist Christian Hospital, Tezpur to see an 

ailing patient. The patient was the nephew of the deceased. At the time of 

returning the driver of the Maturi EECO bearing No. AS-12H/1563 drove the 

vehicle in a rash and negligent manner for which the vehicle dashed against a 

road side tree. The accident occurred at around 12-40 A.M.  on 26-12-13. In the 

said accident, two persons  Milan Nath and Mukut Nath died on the spot and 

Balika Devi sustained grievous multiple injuries on her head and other parts of 

her body. Immediately after the accident, she was taken to Kanaklata Civil 

Hospital, Tezpur. Thereafter she has been shifted to GMCH, Guwahati wherein 

she succumbed to her injuries. 

2. After the accident, one case was registered vide Tezpur P.S. Case No. 

1639/13 u/s- 279/304(A)/427 IPC. At the time of accident, the vehicle was 

insured with Oriental Insurance Co. Ltd. vide policy NO. 321202/31/2014/380 

valid upto 19-04-14. Through this claim petition, the claimants claimed 

compensation amounting to Rs. 15,00,000/-( Rupees fifteen  lakhs) only for the 

death of their wife/mother Balika Devi, who died in a motor vehicle accident. 

3. On receipt of the notices, O.P. No. 1 i.e. Tinku Kumar Nath, owner of the 

offending vehicle has submitted written statement by admitting that the accident 

happened for the fault of the driver. He admits his responsibility being the owner 

of the Maruti ECCO Vehicle. He had issued instructions to his driver to ply the 

vehicle carefully. The driver known to him drove the vehicle in excessive high 

speed which caused the accident. The owner himself intimated the police about 
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the accident and death of two persons on the spot and injured two others. Police 

submitted charge sheet against the driver later on. It is further stated that the 

offending vehicle was insured with Oriental Insurance Co. Ltd. vide policy No. 

321202/31/2014/380 valid upto 19-04-14. If any compensation is awarded that 

will be paid by the Insurer of the vehicle .  

4. O.P. No. 2 i.e. driver of the vehicle has also submitted written statement 

wherein it is denied all averments and allegations of the claimants regarding rash 

and negligent driving by the driver of the offending vehicle. 

5. O.P. No. 3 i.e. Oriental Insurance Co. Ltd. has submitted their written 

statement wherein it is stated as to the nature and extent of the injuries 

sustained by the deceased   in the alleged accident, as such the same is denied 

and O.P. No. 3 denied its liability to pay any compensation on account of the 

alleged accident. O.P. No. 3 also denied all about  the  accident alleged to have 

been taken place on 26-12-13 at about 12-40 A.M.  over NH-52 near Tezpur 

Medical College Hospital. There is no such negligent driving on the part of the 

driver of the alleged vehicle and prayed to dismiss the claim petition with cost.  

6. On the pleadings aforesaid, following issues were framed- 

1. Whether the alleged accident took place due to rash and negligent 

driving by the driver of the vehicle bearing No. AS-12H/1563 ( Maruti 

ECCO)  and  whether the victim died due to the alleged accident?  

2. Whether the claimant is entitled to get any compensation as prayed 

for and if so, from whom and to what extent?  

7.       I have heard argument advanced by the Learned Counsel of both sides. I 

have also perused the documents available in the record.  

 Issue No. 1 and 2  

8. The claimant Sri Debdhar Nath was examined in the case as CW-1 who 

deposed in his evidence that his wife Balika Devi died in a motor vehicle accident 

on 26-12-13, due to rash and negligent driving by the driver of the offending 

vehicle bearing No. AS-12H/1563 ( Maruti ECCO) and the vehicle dashed against 

a roadside tree. As such accident occurred. 
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9.  CW-1 has exhibited the following documents- 

Ext. 1 is the accident information report (Form 54). 

Ext. 2 certified copy of P.M. report.  

Ext. 3  FIR. 

Ext. 4 charge sheet. 

Ext. 5 seizure list.  

Ext. 6 extract copy of Bihaguri O.P. GDE  No. 365 dtd. 26-12-13. 

10. In his cross-examination CW-1 has replied that he has two sons and three 

daughters. His sons Dhan Nath and Tul Tul Nath aged about 34 and 28 years 

respectively at the time of accident. They were travelling seven persons including 

driver of the ECCO Van.  He was travelling in the said vehicle. Due to the alleged 

accident his wife died on the spot along with two passengers. He could not say 

whether the vehicular documents of ECCO Van were valid at the time of accident.  

11. CW-2 is Smti. Golapi Devi who is also travelling in the offending vehicle 

i.e. Maruti Van bearing No. AS-12H/1563 on the date of accident. It is alleged 

that the driver of the vehicle at the time of returning from Baptist Christian 

Hosptial, Tezpur, drove the vehicle in a rash and negligent manner for which the 

vehicle dashed against a road side tree. As a result of the said accident, her son 

Mukut Nath and his brother Milan Nath died on the spot and all of them 

sustained injuries and she along with her sister-in-law Balika Devi were referred 

to Guwahati but Balika Devi  died on the way to GMCH.  

12. In her cross-examination CW-2 replied that she could not say how the 

accident took place.  The vehicle dashed against the tree on the road side.  

13. Ext. 1 is the accident information report from which it reveals that an 

accident occurred on 26-12-13 at about 12-30 A.M over NH-52 at village Jumu 

and in the said accident Balika Devi died. The vehicle bearing No. AS-12H/1563 ( 

Maruti ECCO) was responsible for causing the death of deceased Balika Devi. Ext. 

3 is the ejahar lodged by Sri Tinku Kumar Nath, owner of the vehicle bearing No. 

AS-12H/1563. It is alleged in the FIR that the accident occurred due to rash and 
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negligent driving by the driver of the vehicle. On the basis of the ejahar one case 

was registered vide Tezpur P.S. case No. 1639/13 u/s- 279/304(A)/427 IPC. Ext. 

4 is the charge sheet submitted against the driver of the offending vehicle  u/s- 

279/337/304(A)/427 IPC. Ext. 5 is the seizure list of seizing the vehicle bearing 

No. AS-12H/1563 and its documents. Ext. 6 is the extract copy of GDE No. 365 

dtd. 26-12-13.  

14. To determine the negligence of the driver of the offending vehicle, I am 

being guided by the judgment of Hon’ble High Court in the case of National 

Insurance Company Limited Vs. Pushpa Rana wherein in the Hon'ble High Court 

held that in case the petitioner files the certified copy of the criminal record or 

the criminal record showing the completion of the investigation by the police or 

the issuance of charge sheet under section 279/304 A IPC or the certified copy of 

the FIR or in addition the recovery memo and the mechanical inspection report 

of the offending vehicle, these documents are sufficient proof to reach to the 

conclusion that the driver was negligent. It was further held that the proceedings 

under the Motor Vehicles Act are not akin to the proceedings in a civil suit and 

hence strict rules of evidence are not required to be followed in this regard. 

 15.       Further, in the case of Kaushnumma Begum and others v/s New India 

Assurance Company Limited, 2001 ACJ 421 SC, the issue of wrongful act or 

omission on the part of driver of the motor vehicle involved in the accident has 

been left to a secondary importance and it was held that, mere use or 

involvement of motor vehicle in causing bodily injuries or death to a human being 

or damage to property would made the petition maintainable under section 

166 and 140of the Act. It is also settled law that the term rashness and 

negligence has to be construed lightly while making a decision on a petition for 

claim for the same as compared to the word rashness and negligence as finds 

mention in the Indian Penal Code. This is because the chapter in the Motor 

Vehicle Act dealing with compensation is a benevolent legislation and not a penal 

one. 

15. Therefore, in view of the above, it can be said that  deceased Balika 

Devi  died  in the alleged accident due to rash and negligent driving by the 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/785258/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
https://indiankanoon.org/doc/785258/
https://indiankanoon.org/doc/785258/
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driver of the offending vehicle bearing No. AS-12H/1563 ( Maruti ECCO). 

Hence, issue No. 1 is decided in favour of the claimants. 

16. Regarding issue No. 2, it is an admitted fact that the offending vehicle 

bearing No. AS-12H/1563 ( Maruti ECCO) was insured with Oriental  Insurance 

Co. Ltd.  vide policy No. 321202/31/2014/380 valid upto 19-04-14. The accident 

occurred on 26-12-13. It transpires that the accident occurred during the 

subsistence of the policy of the vehicle. So, O.P. No. 3 is liable to pay the 

compensation to the claimant.  

17. At the time of argument, Ld. Counsel for the claimants has argued that 

the deceased was a very healthy and hardworking lady and as her husband is a 

cultivator by profession she during her lifetime took active part in cultivation and 

she used to earn separately Rs. 6,000/-per month on an average by selling the 

agriculture products and by working in paddy field of other villagers which she 

contributed towards the maintenance of her family as her husband is cultivator 

by profession. Ld. Counsel also argued that there must be an enhancement of 

30% of the monthly income of the deceased towards future prospect as per 

guidelines laid down by the Hon’ble Supreme Court in Santosh Devi –Vs- National 

Insurance Co. Ltd.  reported in 2012 (6) SCC 421.  

18. It is an admitted fact that the deceased was a house wife at the relevant 

time of accident. The Hon’ble Supreme Court in the case of Jitendra 

Khimshankar Trivedi & others -Vs- Kasam Daud Kumbhar  and others  

reported in 2015 (4) SCC 237 it is observed as follows- 

“ Even assuming Jayvantiben  Jitendra Trivedi  was not self employed 

doing embroidery and Tailoring work, the fact remains  that she was a house 

wife and homemaker. It is hard to monetise the domestic work done by house 

mother. The services of mother/wife is available 24 hours and her duties are 

never fixed. Courts have recognized the contribution made by the wife to the 

house is invaluable and that it can be computed in terms of money. A  housewife 

/homemaker does not work by the clock and she is in constant attendance of the 

family throughout and such services rendered by the homemaker has to be 

necessarily kept in view while calculating loss of dependency. Thus even 

otherwise, taking the deceased Jayvantiben  Jitendra Trivedi  as the homemaker, 

it is reasonable to fix her income at Rs. 3,000/- per month.  
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19. In view of the aforesaid legal proposition the deceased Balika Devi as a 

house wife, her income has been considered as 3,000/- per month.  

20. As per claim petition as well as the evidence of the claimants deceased 

was a house wife. Though it is stated in the claim petition that the monthly 

income of the deceased was Rs 8,000/- but it is nowhere stated that she earned 

Rs. 8,000/- either by doing any private job and she was engaged in any other 

business.  

21. Now the moot question   to be decided is that whether something has to 

be added to the income of the deceased for computing her future prospects.  

22. To deal with the aforesaid question, judicial notice of the various factors 

and law laid down by the Hon'ble Apex Court in "Sarla Verma and others v. Delhi 

Transport Corporation and another, 2009 (3) RCR (Civil) 77; Vimal Kanwar and 

others v. Kishore Dan and others, 2013(2) RCR (Civil) 945; Rajesh and others v. 

Rajbir Singh and others 2013(3) RCR (Civil) 170; Smt. Neeta and others v. The 

Divisional Manager, MSRTC, Kolhapur; 2015(1) RCR (Civil) 625" have to be taken 

into consideration. 

23. In Sarla Verma's case (supra), the Hon'ble Supreme Court has observed 

as under-  

"The question is whether actual income at the time of death should be 

taken as the income or whether any addition should be made by taking note of 

future prospects. In Susamma Thomas, this Court held that the future prospects 

of advancement in life and career should also be sounded in terms of money to 

augment the multiplicand (annual contribution to the dependents); and that 

where the deceased had a stable job, the court can take note of the prospects of 

the future and it will be unreasonable to estimate the loss of dependency on the 

actual income of the deceased at the time of death.” 

24.           In Susamma Thomas Case, this Court increased the income by nearly 

100%, in Sarla Dixit, the income was increased only by 50% and in Abati 

Bezbaruah the income was increased by a mere 7%. In view of imponderables 

and uncertainties, we are in favour of adopting as a rule of thumb, an addition of 

50% of actual salary to the actual salary income of the deceased towards future 

https://indiankanoon.org/doc/837924/
https://indiankanoon.org/doc/837924/
https://indiankanoon.org/doc/837924/
https://indiankanoon.org/doc/119587841/
https://indiankanoon.org/doc/119587841/
https://indiankanoon.org/doc/119587841/
https://indiankanoon.org/doc/142267574/
https://indiankanoon.org/doc/142267574/
https://indiankanoon.org/doc/142267574/
https://indiankanoon.org/doc/58204455/
https://indiankanoon.org/doc/58204455/
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prospects, where the deceased had a permanent job and was below 40 years. 

Though the evidence may indicate a different percentage of increase, it is 

necessary to standardize the addition to avoid different yardsticks being applied 

or different methods of calculations being adopted. Where the deceased was 

self- employed or was on a fixed salary (without provision for annual increments 

etc.), the courts will usually take only the actual income at the time of death. A 

departure therefrom should be made only in rare and exceptional cases involving 

special circumstances. 

25. In Rajesh's case (supra) the deceased as a clerk was employed in 

Education Department of the State of Haryana and thus, was having a 

permanent job. In these circumstances, relying upon Sarla verma's case (supra), 

50% was added to his monthly salary. 

26. Similarly, in Vimal Kanwar's case (supra), the deceased was a 

government servant working as Assistant Engineer with the State Government. 

Thus, 100% increase was added to his monthly salary to calculate the future 

prospects. 

27.  In Neeta's case (supra) the income of the deceased at Rs.4500/- per 

month being 'skilled workman' as carpenter, was taken at ` 6000/- per month by 

the Hon'ble High Court to calculate the amount of compensation to be granted to 

their legal heirs. However, the Hon'ble Apex Court took the same as Rs.12,000/- 

per month, keeping in view the Notification issued under the "Minimum Wages 

Act", whereby the State of Karnataka had fixed minimum wages at such rate for 

the relevant period for the job of carpenter, which job falls under the category of 

"skilled workman". 

28. However, in Santosh Devi v. National Insurance Co. Ltd., 2012 (2) RCR 

(Civil) 882" deviating from the Sarla Verma's case (supra), Hon'ble Apex Court 

has observed as under :- 

" We do not think that while making the observations in the last three 

lines of para 24 of Sarla Verma's judgment, the Court had intended to lay down 

an absolute rule that there will be no addition in the income of a person, who is 

https://indiankanoon.org/doc/142278/
https://indiankanoon.org/doc/142278/
https://indiankanoon.org/doc/142278/
https://indiankanoon.org/doc/88372665/
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self employed or who is paid fixed wages. Rather, it would be reasonable to say 

that a person who is self-employed or is engaged on fixed wages will also get 

30% increase in his total income over a period of time and if he/she becomes the 

victim of an accident, then the same formula deserves to be applied for 

calculating the amount of compensation". 

29. From the wholesome reading of the above citations, two following things 

emerges on the record :- 

a) The future prospects have to be calculated in those cases where the deceased 

person has a stable or permanent job. 

b) In different cases, different methods are being adopted i.e. in Sarla Verma's 

Case (supra) and Rajesh's case (supra), 50% was added to the monthly salary of 

the deceased to grant future prospects, whereas in Susamma Thomas's case, 

referred in Sarla Verma's case (supra) and in Vimal Kanwar's case (supra), 100% 

increase was added to the monthly salary of the deceased to calculate the future 

prospects. In "Abati Bezbaruah v. Director General, Geological Survey of India, 

2003(3) SCC 148" referred in Sarla Verma's case (supra), there was a mere 

increase of 7%. From the adoption of above different methods in different cases, 

it is evident that there can be no hard and fast rule and criteria to calculate 

future prospects, in case of death of deceased in a motor vehicular accident, 

because every case has its own peculiar facts and circumstances. Resultantly, 

every case has to be dealt with on its own merits, considering its peculiar facts 

and circumstances. 

 30. Now adverting to the facts of the present case in the light of the above 

referred authorities and considering the fact above nothing can be added 

towards future prospects of the deceased because admittedly   the deceased was 

a house wife. She has left her husband and two major sons. CW-1 has admitted 

that he is still working to earn his livelihood. Both of his sons are major and they 

used to work to maintain themselves. It reveals that none of the claimants was 

dependent on the income of the deceased. No evidence has been brought 

regarding educational qualification of the deceased.  

https://indiankanoon.org/doc/1407348/
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31. The income of the deceased as stated in the claim petition cannot be 

taken as permanent. Hence, in the absence of any definite evidence regarding 

her qualification, experience and permanent income of the deceased, no benefit 

whatsoever of above referred authorities can be given as future prospects. 

However, the deceased might have been spending something towards her 

personal expenses.  

32. Regarding age of the deceased, according to the claim petition, the 

deceased was about 48 years of age at the relevant time of accident. But no any 

document is available in the record regarding age of the deceased. It is a settled 

position of law that if any age proof document is not available, the age 

mentioned in P.M. report can be taken into consideration. In this case, as per 

P.M. report the age of the deceased was 48 years, which can be taken into 

consideration in this case.  

33. As per the case of Sarla Verma -vs.- DTC,(AIR 2009(6) SC 121) the 

multiplier would be 13.  

34.       Dealing with the issue of deduction towards personal expenses of the 

deceased, I would like to resort the mandate taken in Syed Basir Ahmed and 

others vs. Jamil and another, reported in AIR 2009 SC 1219 where it has been 

held that – 

35.  “On the question of deduction on account of personal expenses by 

the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 

36. In the instant case, the deceased left behind her husband and two sons. 

Therefore, 1/3rd of her income is to be deducted with a presumption that had the 

deceased been alive, she could have spent 1/3rd for her personal expenses.  
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37. So, in view of the aforesaid discussion, in the instant case the 

computation of compensation is awarded as follows :- 

A) Annual income of the deceased Rs. 3,000X 12         = Rs.36,000/- .  

B) After  deducting 1/3rd of the annual income of the deceased , amount 

comes to            =Rs. 24,000/- 

C) After multiplied with multiplier, amount comes to  

Rs. 24,000/- X 13                                                =Rs. 3,12,000/-  

D) Funeral expenses           =Rs.   25,000/-  

E) Loss of estate           =Rs.   10,000/- 

F) Consortium                     =Rs.   30,000/- 

  TOTAL    =  Rs. 3,77,000/- 

( Rupees three lakhs seventy seven thousand)only.  

Hence, issue No. 2 is decided accordingly. 

 

                               O R D E R 
 

 
 In the result, the claim petition is allowed, awarding Rs. 3,77,000/-( 

Rupees three lakhs seventy seven thousand)only. with interest thereon @ 

6% per annum from the date of filing  of the case  i.e. 21-09-2015 till realisation.  

O.P No.3 i.e. Oriental Insurance Co. Ltd.  is directed to pay the aforesaid amount 

within a period of 90( ninety)  days from the date of receipt of order by way of 

account payee cheque in the name of claimant through the Tribunal.  

 Given under my hand and seal on this 21st day of October, 2017. 

 

 

        ( M. Nandi.) 

              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.                 Sonitpur, Tezpur. 
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A N N E X U R E 

1.Witness of the Claimants: 
(i) Sri Debdhar Nath, 
(ii) Smti. Golapi Devi. 

2. Witness of the Defence: 
     None  
3. Claimant’s Exhibits: 

Ext. 1 is the accident information report (Form 54). 
Ext. 2 certified copy of P.M. report.  
Ext. 3  FIR. 
Ext. 4 charge sheet. 
Ext. 5 seizure list.  
Ext. 6 extract copy of Bihaguri O.P. GDE  No. 365 dtd. 26-12-13. 

4. Exhibits of the defence 
          Nil 

(M. Nandi.) 
   Member 

     MACT, Sonitpur, Tezpur. 


